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C&E and BCTS roles and responsibilities – Reporting non-compliance and Sharing Information
The purpose of this bulletin is to establish a common understanding of the roles and responsibilities of C&E and BCTS with respect to reporting and investigating activities related to alleged incidences of statutory and contractual non-compliance on timber sale licence operations.
Through improved understanding of respective roles and responsibilities staff from both C&E and BCTS can work in a co-operative and respectful manner when identifying, reporting and investigating alledged incidences of non-compliance related to timber sale licence operations.

References:   

BCTS/C&E Roles and Responsibility Final Report:
“To ensure the Ministry of Forests and Range (MOFR) functions in an efficient and cost-effective manner, duplication of effort between BC Timber Sales (BCTS) and Compliance and Enforcement (C&E) should be avoided.  Both programs perform monitoring functions, however with different objectives and possibly at differing frequencies. The primary objective of BCTS monitoring activities is to ensure that timber sale licence (TSL) holders conform to their contractual obligations.  The purpose of C&E inspections on the other hand is to ensure statutory obligations are fulfilled. The two programs will need to act co-operatively but independently to deliver their respective mandates.”
Ministry of Forests and Range Policy 16.6 Investigations, in part, reads as follows:
“It is Ministry policy that:

All Ministry personnel who observe actual or suspected contraventions of any provincial or federal legislation during the course of their duties will immediately report the details of the incident in writing to those staff within their responsibility centre who have compliance and enforcement [C&E] responsibilities.
At the time of discovery, all Ministry personnel will document the scene to the best of their ability.”

BCTS/C&E Roles and Responsibility Matrix:  http://icw.for.gov.bc.ca/hen/Advice/Roles/BCTS/index.htm
To facilitate a clear understanding of the respective roles and responsibilities of the BCTS and C&E programs a matrix was developed clarifying key BCTS and C&E responsibilities with respect to timber sale administration, client services, environmental management system (EMS) conformance monitoring, and compliance inspections as well as investigations of statutory non-compliance. 
With respect to investigations, the R&R Matrix articulates that:
· C&E investigates for compliance with statutory obligations, which includes determining the facts, electing an enforcement option if any, any evidence of a statutory defence, and what party is responsible.
· BCTS investigates for root cause to develop preventative actions [e.g. what can BCTS do to insure this doesn’t happen again] and this also includes determining the facts. 
Details:
Two main expectations exist within the roles and responsibilities of C&E and BCTS staff with regard to non-compliance on BCTS operations.  They are the need to cooperate and the need to mutually report.  The Roles and Responsibility Matrix (the Matrix) was designed to outline this cooperation and the mutual reporting functions of both programs.  The Matrix also endeavours to build on the established working partnerships that already exist in the Ministry between BCTS and C&E.
Since the development of the Matrix in July 2004, BCTS has implemented a Province-wide Environmental Management System (EMS).  As a result of its EMS commitments, BCTS is now obligated to inspect licensee, permitee, and contractor operations for compliance with the EMS, and to investigate the root cause of statutory and contract-related incidents.  Given that C&E staff are responsible for the investigation and enforcement of the majority of forestry-related legislation, this overlap has caused some confusion amongst staff. 
It is recognized that BCTS staff do not have the responsibility for enforcing legislation outside the administration of tenures (Forest Act and ADDER), however they do have a responsibility in promoting and ensuring statutory compliance by their licensees and internally within the program.  BCTS will be monitoring not only to ensure conformance with contract and tenure obligations, but to ensure compliance with legislation under the applicable Environmental Management System and /or Sustainable Forest Management Plan.
If, during an inspection BCTS staff observe a potential legislative non-compliance it will be reported to C&E as soon as possible.  The responsibility to report arises from both BCTS’s EMS obligations and MOFR Policy 16.6 -Investigations and is consistent with the inherent duty of any public servant to support his or colleagues.  Similarly, if during an inspection C&E staff observe a potential contractual and /or EMS non-compliance it will be reported to BCTS staff as soon as possible. 
Reports should be made in writing and are preferred to be in the form of the inspection form used by either C&E or BCTS.  Where there is imminent or ongoing environmental damage or revenue risk, every attempt to immediately report will be made.  Inspection reports should include as much information as is available at the time of discovery.  Inspection reports are not required to be submitted by either program where there is no incident of non-compliance.  Incident reports submitted to BCTS staff by licensees are not required to be submitted to C&E staff as part of the reporting responsibilities, however C&E may request those reports and where available they will be provided.
In general, reports from C&E should be provided to the Area Forester for the local BCTS field team.  In general reports from BCTS should be to the C&E supervisor in the district office.  Local protocols may be developed to suit local preferences for how and when information is reported provided that consistent reporting occurs.  For example, if C&E or BCTS staff would prefer to see all inspection reports, arrangements may be made at the local level to provide these.  
Where C&E staff are investigating a TSL holder they will advise the Area Forester as soon as possible.  Where an investigation of a TSL holder is concluded, regardless of the outcome, C&E staff will inform the Area Forester that the investigation has been concluded and how it was concluded.  Area Foresters are free to request status reports from C&E at any time.  Where a determination is made by a delegated decision maker that involves a TSL agreement holder, that determination will be provided to the relevant TSM.  
Discussion:
Root-cause investigations and investigations into statutory non-compliance will necessarily deal with many common facts.  It is expected that C&E and BCTS staff will cooperate fully with each other during any investigation.  Cooperation will include access to appropriate documentation, photos, traversing, files and availability for any interviews deemed necessary by the investigator.  Ample notice of investigations should be provided by both C&E and BCTS staff using appropriate documentation (i.e., copying inspection reports and suspected contravention letters) and other forms of communication.  C&E staff will share information with BCTS staff and BCTS staff will share information with C&E staff, on a proactive, co-operative basis.  Co-operation and sharing of information between programs is necessary to avoid duplication and save time.  
Ideally, joint investigations will occur where C&E and BCTS coordinate site visits.  This may not always be practical.  Neither program is expected to wait until the other program is available however some scheduling flexibility will likely result in integrated investigations that will save time and resources.  In order to facilitate program specific workloads and reporting functions the second preference is to have the investigations done sequentially and the appropriate information shared through a common communication strategy.

Reporting of non-compliance will include self-reporting of any government non-compliance on the part of BCTS.  Initial reports of any non-compliance can be made by providing a copy of an inspection form to the appropriate program.  Initial reports will provide background to either program, but each program will need to conduct independent investigations for their own purposes.  

Again, sharing of information will prevent duplication and save time and effort.

It is understood that the relationship between BCTS and their clients is important and that any Incident Report submitted by the client to BCTS will be requested only if identified as critical to a C&E investigation.  It is important to remember that an Incident Report submitted by a BCTS client may speak to the clients’ due diligence and or level of cooperativeness which could be factors in the client’s favour.  In all other cases the Inspection Report submitted by BCTS staff will be the only initial information required to initiate a C&E investigation.  However, local agreements on when and how to share information are encouraged where an informal process does not meet the business requirements of the other program area.
Similarly, C&E may delay sharing investigation information if releasing it could reasonably be expected to compromise the integrity of the investigation (e.g. surveillance information or collusion investigations).  The investigation information will be released as soon as there is no further risk of compromising the integrity of the investigation.

In all cases both C&E and BCTS staff will consider potential sensitivity of investigation information and treat it with an appropriate level of discretion.

BCTS staff may be required to be interviewed and or submit statements to facilitate a C&E investigation.  C&E staff should notify BCTS staff of the need for any interviews in a timely manner.
All person/s clients who are alleged to have been non-compliant with FRPA/ WFA legislation have three statutory defences available to them: Officially Induced Error, Due Diligence and Mistake of Fact.  It is the responsibility of the person responsible to assert a statutory defence.  Where, for example, a TSL holder or contractor successfully asserts a statutory defence this does not automatically imply or infer that BCTS is accountable for the alleged non-compliance.  The statutory defences are also available to BCTS where there may be an allegation of government non-compliance.
CIMS and ERA reports will be provided to BCTS upon request for EMS monitoring or reporting.
If you have any questions, please contact the Regional C&E Manager or your Certification Standards Officer.
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